
238

28 CFR Ch. I (7–1–99 Edition) § 16.9

component shall notify the re-
quester(s).

[Order No. 2156–98, 63 FR 29593, June 1, 1998;
63 FR 51401, Sept. 25, 1998]

§ 16.9 Appeals.
(a) Appeals of adverse determinations.

If you are dissatisfied with a compo-
nent’s response to your request, you
may appeal an adverse determination
denying your request, in any respect,
to the Office of Information and Pri-
vacy, U.S. Department of Justice, Flag
Building, Suite 570, Washington, DC
20530–0001. You must make your appeal
in writing and it must be received by
the Office of Information and Privacy
within 60 days of the date of the letter
denying your request. Your appeal let-
ter may include as much or as little re-
lated information as you wish, as long
as it clearly identifies the component
determination (including the assigned
request number, if known) that you are
appealing. For the quickest possible
handling, you should mark your appeal
letter and the envelope ‘‘Freedom of
Information Act Appeal.’’ Unless the
Attorney General directs otherwise, a
Director of the Office of Information
and Privacy will act on behalf of the
Attorney General on all appeals under
this section, except that:

(1) In the case of an adverse deter-
mination by the Deputy Attorney Gen-
eral or the Associate Attorney General,
the Attorney General or the Attorney
General’s designee will act on the ap-
peal;

(2) An adverse determination by the
Attorney General will be the final ac-
tion of the Department; and

(3) An appeal ordinarily will not be
acted on if the request becomes a mat-
ter of FOIA litigation.

(b) Responses to appeals. The decision
on your appeal will be made in writing.
A decision affirming an adverse deter-
mination in whole or in part shall con-
tain a statement of the reason(s) for
the affirmance, including any FOIA ex-
emption(s) applied, and will inform you
of the FOIA provisions for court review
of the decision. If the adverse deter-
mination is reversed or modified on ap-
peal, in whole or in part, you will be
notified in a written decision and your
request will be reprocessed in accord-
ance with that appeal decision.

(c) When appeal is required. If you
wish to seek review by a court of any
adverse determination, you must first
appeal it under this section.

§ 16.10 Preservation of records.
Each component shall preserve all

correspondence pertaining to the re-
quests that it receives under this sub-
part, as well as copies of all requested
records, until disposition or destruc-
tion is authorized by title 44 of the
United States Code or the National Ar-
chives and Records Administration’s
General Records Schedule 14. Records
will not be disposed of while they are
the subject of a pending request, ap-
peal, or lawsuit under the FOIA.

§ 16.11 Fees.
(a) In general. Components shall

charge for processing requests under
the FOIA in accordance with paragraph
(c) of this section, except where fees
are limited under paragraph (d) of this
section or where a waiver or reduction
of fees is granted under paragraph (k)
of this section. A component ordinarily
shall collect all applicable fees before
sending copies of requested records to a
requester. Requesters must pay fees by
check or money order made payable to
the Treasury of the United States.

(b) Definitions. For purposes of this
section:

(1) Commercial use request means a re-
quest from or on behalf of a person who
seeks information for a use or purpose
that furthers his or her commercial,
trade, or profit interests, which can in-
clude furthering those interests
through litigation. Components shall
determine, whenever reasonably pos-
sible, the use to which a requester will
put the requested records. When it ap-
pears that the requester will put the
records to a commercial use, either be-
cause of the nature of the request itself
or because a component has reasonable
cause to doubt a requester’s stated use,
the component shall provide the re-
quester a reasonable opportunity to
submit further clarification.

(2) Direct costs means those expenses
that an agency actually incurs in
searching for and duplicating (and, in
the case of commercial use requests,
reviewing) records to respond to a
FOIA request. Direct costs include, for
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